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Collection of a State’s Taxes 
In Other States 


In 1947, the Legislatures of 
three states empowered their courts 
to entertain suits by taxing offi- 
cials of other states to collect taxes 
due such other states. 


The Oregon statute, Chapter 
387, which is typical, relates to 
“any and all tax assessments law- 
fully made,” lawful penalties im- 
posed and interest lawfully added. 
Its principal provision reads: 


“The courts of the state of 
Oregon shall recognize and en- 
force the liability for taxes law- 
fully imposed by the laws of any 
other state which extends a like 
comity in respect of the liability 
for taxes lawfully imposed by 
the laws of this state, and the 
officials of such other state here- 
by are authorized to bring 
action in the courts of this state 
for the collection of such taxes. 
The certificate of the Secretary 
of State of such other state that 
such officials have the authority 
to collect the taxes sought to be 
collected by such action shall be 
conclusive proof of that au- 
thority.” 


The Alabama provisions appear 
in House Bill No. 184, Laws of 
1947, while the Wisconsin provi- 
sions were created by Chapter 409 
of that year. All three statutes 
mentioned permit the use of the 
state’s courts to enforce such tax 
liability where the other state ex- 
tends a like comity with respect to 
the enacting state’s lawfully im- 
posed taxes. 


These 1947 statutes apparently 
eliminate the necessity of first re- 
ducing the taxes to judgment in 
the taxing state and, where comity 
exists by reason of the enactment 
of comparable statutes, appear to 
be intended to permit the institu- 
tion of suit in another state much 
the same as if suit were brought in 
the courts of the taxing state 
against the delinquent taxpayer. 


This legislative action by three 
widely separated states may por- 
tend more than sporadic attempts 
by states to collect their taxes in 
other jurisdictions. Heretofore, 
states have seldom sought to enter 
other states to effect collection of 
their tax levies. 


In a 1945 Pennsylvania county 
court decision, the court declined 
to entertain a suit by an Ohio 
county treasurer to recover Ohio 
personal property taxes where the 
taxes had not been reduced to 
judgment, the court observing that 
the Supreme Court of the United 
States had not expressed an opin- 
ion on such a question, in County 
Treasurer of Hamilton County v. 
oe, 61 Montg. Co. Law Rep. 
329. 


In 1930, the Supreme Court of 
the United States held that an 
Indiana official, seeking to recover 
Indiana property taxes he was 
charged to collect, had no legal 
capacity to sue in a New York fed- 
eral court, as the Indiana laws 
were the sole source of his au- 
thority and could give no effect 
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to them beyond the state limits. 
(Moore, Treasurer of Grant 
County, Indiana v. Mitchell et al., 
281 U. S. 18.) 


Where, however, the tax has 
been reduced to judgment in a 
state court of the state in which 
the tax was levied, the Supreme 
Court of the United States has 
ruled that a federal court in an- 
other state might entertain juris- 
diction of an action for income 
taxes, based upon a valid judg- 
ment for over $3,000, where the 
defendant was the same in each 
suit. (Milwaukee County v. M. E. 
White Co., 296 U. S. 268.) Like- 
wise, a judgment for corporate 
franchise taxes obtained in New 
York was held by the highest 
court in New Jersey to be entitled 
to full faith and credit in a suit on 
that judgment in New Jersey. 
(People of the State of New York v. 
Coe Mfg. Co., 172 Atl. 198, certi- 
orari denied, 293 U. S. 576.) 


In Oklahoma it has been pro- 
vided since 1939 that “the courts 
of Oklahoma shall recognize and 
enforce liabilities for taxes law- 
fully imposed by other states 
which extend a like comity to 
Oklahoma.” (Sec. 1483, Title 68, 
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Oklahoma Statutes, 1941.) 


In Missouri, under a general 
statutory provision permitting 
suits in the state courts “whenever 
a cause of action has accrued 
under or by virtue of the laws of 
any other state or territory,” (Sec. 
856, R. S. 1939), the Oklahoma 
Tax Commission was successful 
in maintaining suit against a for- 
mer resident of that state, residing 
in Missouri, to collect an income 
tax obligation incurred during his 
residence in Oklahoma. The court 
remarked: “The taxpayer who 
enjoys the protection of the gov- 
ernment should bear his share of 
the expense of maintaining the 
government, and should not be 
permitted to escape his obligation 
by crossing state lines.” (State ex 
rel. Oklahoma Tax Commission v. 
Rodgers, 238 Mo. App. 1115, 193 
S. W. 2d 919.) 


The Supreme Court of North 
Carolina has held that the State of 
New Jersey was entitled to file a 
claim as a creditor for its franchise 
taxes against a New Jersey com- 
pany’s receiver, appointed in North 
Carolina. (J. A. Holshouser Com- 
pany et al. v. Gold Hill Copper Com- 
pany, 138 N. C. 248, 50 S. E. 650.) 


Domestic Corporations 


Delaware. 


Stockholders who became stockholders of record after date set in 
notice as the record date for determining those entitled to vote on 
agreement of merger, but who were registered stockholders when 
making objections and later demands for appraisal and payment, 
ruled to have complied with Section 61, Corporation Law, and en- 
titled to valuation and payment for their shares. “The respective 
contentions of opposing counsel,” said the Court of Chancery, New 
Castle County, “require a consideration of the meaning of ‘stock- 
holder’ as used in Section 61. Section 61 says, in effect, that any 
stockholder who objects in writing to a merger before the vote 
thereon, and whose shares are not voted in favor of the merger, and 
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who within twenty days after the merger is filed and recorded de- 
mands payment in writing for his stock may obtain an appraisal. 
What ‘stockholder’ is contemplated by the language of the statute? 
The Supreme Court of Delaware has already said that he must be a 
registered stockholder. Salt Dome Oil Corp. v. Schenck, 41 A. 2d 583. 
The question now is whether he must be a registered stockholder at 
the record date set to determine those entitled to vote on the merger, 
or whether it is sufficient if he is a registered stockholder by the 
time his written objection is required to be made.” The court noted 
that the “record date” was not mentioned in the statute and that, 
in order to qualify for an appraisal, the stockholder need not vote 
against the proposed merger and that “the only requirement voting- 
wise is that such a stockholder must not vote in favor of the merger 
if he intends to qualify for an appraisal of his shares.” Two stock- 
holders, seeking an appraisal, became stockholders of record after 
the date set in the notice to stockholders as the record date for 
determining those entitled to vote on the agreement of merger. How- 
ever, they were registered stockholders when they made their objec- 
tions and later demands for payment. The court observed that it was 
certain that they had met the literal requirements of the appraisal 
statute and asked: “Should the requirement that they be registered 
owners on the record date be read into the appraisal statute? I can 
find no necessary connection here between the requirements for an 
appraisal and the record date for voting on a proposed merger since 
a stockholder seeking an appraisal need not vote at all. It would be 
necessary for this court to write into the appraisal statute an addi- 
tional prerequisite to an appraisal in order to support the corpora- 
tion’s contention that a stockholder in order to be entitled to an 
appraisal must be registered at the record date. The statement of 
the problem supplies the answer.” The court concluded that these 
two stockholders had complied with the provisions of Section 61 
of the Delaware Corporation Law and had become entitled to the 
valuation of and demand for their shares. Lewis v. Corroon & Rey- 
nolds Corporation, Court of Chancery, New Castle County, March 3, 
1948. William H. Foulk, for petitioner. Howard Duane (William 
Rosenfeld, of counsel), for claimants. Aaron Finger, of Richards, 
Layton and Finger, for the defendant. Commerce Clearing House 
Court Decisions Requisition No. 387495 ; 57A. 2d 632. 


New York. 


Institution of suit by president of corporate plaintiff, after tie vote 
of board of directors at meeting called to consider whether suit was 
to be commenced, regarded as unauthorized. In a suit by a corpora- 
tion at common law against a domestic corporation and two individ- 
uals, begun at the direction of plaintiff’s president, the right of the 
president and the attorney to initiate and continue the suit was 
challenged by two of the defendants. The plaintiff was also a domestic 
corporation, its board of directors being composed of four persons. 
Two directors owned half of the corporation’s stock, while the other 
two directors owned the remaining half, each share being entitled 





146 The Corporation Journal 


to one vote. Before the suit was instituted, the plaintiff’s president 
called a special meeting of the board of directors to consider, among 
other matters, the advisability of instituting the suit. A motion made 
in favor of the suit received the support of only two directors, owning 
half of the shares, the others opposing it. The president ruled that 
the motion failed to carry because of the tie. The New York Supreme 
Court, Special Term, New York County, Part I, observed that a 
provision of plaintiff’s by-laws that “the affairs and business of this 
corporation shall be managed by a board of directors composed of 
four members” was not inconsistent with the well-settled rule in the 
state that the president of a corporation prima facie has authority 
to perform any and all acts that its board of directors could ratify 
or approve, and remarked: “Instead of exercising the prima facie 
authority thus committed to him, the president chose to convene 
the board of directors to decide whether the plaintiff should begin 
an action against the defendant corporation for breach of contract. 
At that meeting, the motion to sue the defendant corporation re- 
sulted in a tie vote. Consequently, the motion to sue the defendant 
corporation for breach of contract was lost. Spellman’s Law of 
Corporate Directors, § 130; Robert’s Rules of Order, 112. The ante- 
cedent prima facie authority of the president to institute this suit 
against the defendant corporation was thus effectually dissipated by 
the lost motion.” The court found no evidence to support a conten- 
tion that, notwithstanding the result of the directors’ meeting, the 
plaintiff might, upon its president’s election, maintain the action on 
the theory that the suit was critical and vital to the interests of the 
corporation and would redound to its benefit. The motion challeng- 
ing the right of the plaintiff to maintain the action was, therefore, 
granted. Sterling Industries, Inc. v. Ball Bearing Pen Corporation et al., 
75 N. Y. S. 2d 475. Geller & Saslow of New York City, for the motion. 
David P. Siegel of New York City, opposed. 


Foreign Corporations 
Delaware. 


Delaware Superior Court denies motion of defendant foreign cor- 
poration to vacate judgments entered against it and to dismiss 
proceedings in an action of foreign attachment for breach of a con- 
tract executed out of the state relating to activities outside Delaware, 
where shares of stock owned by defendant in a Delaware company 
had been attached. In an action of foreign attachment against an 
Indiana corporation owning stock in a Delaware company, the de- 
fendant appeared specially and moved to vacate judgment nisi 
entered against it and to dismiss attachment proceedings in which 
shares of stock in a Delaware company owned by defendant had been 
attached. The plaintiff was a resident of Maryland. The defendant 
was not qualified in Delaware as a foreign corporation. It owned 
no tangible property in Delaware and had no office, employees or 
business there. Its principal executive office was maintained in 
Chicago, Illinois, and it carried on large interstate business in the 
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middle west. The suit involved breaches of a contract, executed 
outside Delaware, related to activities not contemplated to be car- 
ried out within Delaware. The Superior Court of Delaware, New 
Castle, said: “The first point presented by the defendant is that 
Section 4631 of the Revised Code of Delaware 1935, does not au- 
thorize a writ of attachment to issue upon a foreign cause of action 
at the behest of a foreign plaintiff against a foreign corporation 
not qualified in Delaware, and doing no business in Delaware. The 
pertinent paragraph of Section 4631 is as follows: ‘A writ of foreign 
attachment may be issued out of the Superior Court of this State 
against any corporation, aggregate or sole, not created by or existing 
under the laws of this State, upon affidavit made by the plaintiff or 
any other credible person, and filed with the Prothonotary of said 
Court, that the defendant is a corporation not created by, or existing 
under the laws of this State, and is justly indebted to the said 
plaintiff in a sum of money, to be specified in said affidavit, and which 
shall exceed fifty dollars.’ The defendant’s position with respect to 
this language is that it is of a most general character and that it 
does not specifically authorize attachment to issue in an action by a 
non-resident plaintiff against a foreign corporation, not doing busi- 
ness here, upon an alleged cause of action arising outside of the 
State. It contends that the decisions both in this State and elsewhere 
require a construction excluding the present attachment from the 
ambit of Section 4631.” The court, after an examination of the history 
of Section 4631, the contentions of the parties as to its application 
to the facts before it and decisions cited as relevant, remarked: “The 
language of Section 4631 is plain and unambiguous. There is nothing 
in the context to signify that its provisions are to be given any 
limited or special meaning. Its provisions are broad and sweeping. 
Under its provisions there are four requisites for jurisdiction, (1) 
a plaintiff, (2) a cause of action, (3) a res, and (4) a defendant.” 
The court found no denial of the right to maintain suit under the 
section mentioned existing by reason of the fact that plaintiff was a 
non-resident. It noted that the cause of action was a transitory 
one and belonged to the “class of actions of which this court has 
cognizance” and that consequently there could be no question as to 
the right of the plaintiff, by reason of the form of action, to proceed 
by foreign attachment. It also observed that shares of stock in a 
Delaware corporation are attachable and that the situs of such 
shares is in the state for the purpose of attachment. It observed that 
defendant had capacity to sue in the state and that its property was 
amenable to all local process, wherever issued, against it, when legal 
service was had. The court drew a distinction between a judg- 
ment in personam and a judgment in rem and noted that the 
judgment under attack was a judgment nisi in rem, in which the 
judgment can only bind the property seized under the writ, which 
would be applied to the satisfaction of defendant’s obligation. No 
Federal constitutional objection was found to the exercise of this 
power. The court concluded that Section 4631 authorized the issu- 
ance of the writ of foreign attachment in the case. The court also 
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considered contentions of defendant that Section 4631, if the attach- 
ments were authorized under it, unreasonably obstructed and bur- 
dened interstate commerce and that defendant was deprived of 
property without due process of law in violation of the Fourteenth 
Amendment to the Constitution of the United States, but found no 
reason to change its conclusion that the writ of foreign attachment 
was authorized. Blaustein v. Standard Oil Co. of Indiana, 56 Atl. 2d 
772. Clarence A. Southerland, Aaron Finger and Caleb S. Layton, 
of Wilmington (Nathan L. Miller and Karl F. Steinman, of New 
York City, on the brief), for plaintiff. Hugh M. Morris and Edwin 
D. Steel, Jr., of Wilmington (Ralph S. Harris, John R. McCullough 
and Frederick W. P. Lorenzan, of New York City, and S. Samuel 
Arsht, of Wilmington, on the brief), for defendant under special 
appearance for defendant. 


Illinois. 





Service of process upheld and judgment by default sustained where 
made upon president of Illinois corporation which acted as agent of 
defendant unlicensed foreign corporation, failing to answer suit. 
Defendant was a California non-profit corporation, not licensed in 
Illinois, engaged in the business of handling freight. Much of this 
was routed to Chicago, Illinois, for reassembling into carload lots, 
for final shipment to defendant or its members. The reassembling, 
however, was not effected by the defendant but was done by an 
Illinois corporation, also engaged in the handling of freight. More 
than half of the Illinois corporation’s business was with the de- 
fendant. The defendant’s name appeared in the telephone directories 
and on a sign at the receiving facilities of the Illinois company. 
Service of process was effected upon defendant by serving the presi- 
dent of the Illinois company on the theory that the Illinois corpora- 
tion was defendant’s agent. Defendant, not answering the suit, 
judgment by default was entered against it in the United States 
District Court, and about a month later defendant appeared specially 
in that court and was successful in moving to have the default 
judgment set aside and service quashed. Upon appeal, the United 
States Circuit Court of Appeals, Seventh Circuit, reversed the Dis- 
trict Court, regarding defendant as “doing business” so as to be 
subject to suit in Illinois. The Illinois corporation was regarded as 
the agent of the defendant. The court stressed the vital part of 
defendant’s business which was routed to Chicago, that this activity 
was substantial and had continued for four years. Service upon the 
Illinois corporation as agent, by serving its president, was viewed as 
proper by the Circuit Court of Appeals, which remarked : “Ordinarily, 
service on a foreign corporation doing business in another state 
may be made by service on its agent in said state. Here the agent of 
the foreign corporation is a domestic corporation. The avoidance of 
the service by the foreign corporation may not be accomplished 
because the agent is a local corporation rather than an individual. 
If the service on the local corporation,—the agent—is good as to said 
local corporation, it follows that it is good as to the principal, the 
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foreign corporation.” The contention of defendant that the trial 
court lacked venue was overruled. The court noted that defendant 
had been aware of the imminence of the suit and regarded the action 
of defendant in permitting the default judgment to be entered as a 
waiver of lack of venue, barring it from later asserting such lack of 
venue. Clover Leaf Freight Lines, Inc. et al. v. Pacific Coast Whole- 
salers Association,* United States Circuit Court of Appeals, Seventh 
Circuit, January 14, 1948. Commerce Clearing House Court Deci- 
sions Requisition No. 384442. 


* The full text of this opinion is printed in the State Tax Reporter, Illinois, 
page 511. 


New York. 


Service of process upheld where made upon nonresidents by 
leaving service with two corporations acting as manufacturers’ 
representatives, which were agents of nonresidents, where the repre- 
sentatives were vested with general powers involving judgment and 
discretion in connection with the business of the nonresidents. De- 
fendants were co-partners who were residents of Ohio, where their 
only plant was located. They had no employees in the State of 
New York, nor was a bank account maintained there. Service was 
made upon two corporations in New York City which acted as 
manufacturers’ representatives for the nonresidents and others, one 
acting as domestic selling agent throughout the State of New York 
and most of the United States and Canada. The other acted in con- 
nection with the Ohio residents’ export trade outside the United 
States and Canada. These representatives were paid an annual sum, 
plus a percentage on sales in excess of a certain amount and a month- 
ly sum for warehousing, maintaining and invoicing of the non- 
residents’ goods. The agents carried a consigned stock of goods of 
the nonresidents. The name of defendants’ co-partnership was car- 
ried in the building directories and a telephone listing was maintained 
in the name of the defendants and their name appeared on the door 
of one of the two agents. The agents, upon whom service upon the 
defendants was made, were given considerable discretion in the selec- 
tion of foreign sales representatives and in carrying on correspond- 
ence with reference to foreign countries, arranging for letters of 
credit and other details of collection. The New York Supreme Court, 
Appellate Division, First Department, in upholding the service, re- 
marked: “We think that enough has been shown to indicate that 
the defendants carried on a major portion of their selling activities 
through the offices of their domestic and foreign sales representatives 
in this jurisdiction. While the manufacturing phase was confined to 
Ohio and all orders were subject to approval at that point, the selling 
end constituting a substantial part of the defendants’. business was 
conducted in this state. Certainly it was held out to the public that 
the defendants maintained a ‘sales office’ and an ‘export office’ in the 
City of New York. It is true that their representatives handling 
domestic and foreign sales were independent contractors to some 
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extent and maintained their own offices and business facilities. 
Nevertheless, on the record in this case there would seem to be no 
gain saying the fact that they were agents invested with general 
powers involving judgment and discretion in connection with the 
defendants’ business and the advancement of the defendants’ inter- 
ests. In cases of this sort it is the cumulative significance of all the 
activities conducted in this jurisdiction rather than the isolated effect 
of any single activity that is determinative on the question of doing 
business in the state. We conclude that the defendants were engaged 
in business in this state to an extent sufficient to subject them to the 
jurisdiction of our courts and that the service of process on Surpless 
and Kern as their agents was properly made under section 229-b of 
the Civil Practice Act.” Melvin Pine & Co., Inc. v. McConnell et al., 
76 N. Y..S. 2d 279. Edward K. Hanlon, of counsel (Quentin J. 
De Fazio, on the brief; Beekman & Bogue, attorneys) of New York 
City, for appellants, appearing specially and solely for the purpose of 
this appeal. Hyman D. Lehrich, of counsel (Lehrich & Lehrich, at- 
torneys), of New York City, for respondents. Commerce Clearing 
House Court Decisions Requisition No. 386022. 


Washington. 





Voluntary association functioning under the laws of New York, 
in the nature of a cooperative, ruled not required to obtain authority 
to do business under foreign corporation law requirements in order to 
maintain action for a declaratory judgment. Plaintiffs, comprising a 
voluntary association functioning under the laws of the State of New 
York, in the nature of a cooperative, having for its purpose the col- 
lection of royalties or license fees for the public performance for 
profit of the copyrighted music belonging to its members, instituted 
suit for a declaratory judgment adjudging that plaintiffs had complied 
with a statute prohibiting an organization such as plaintiffs from 
doing business within the state unless it first filed a list of copyrights 
and supplied certain supporting data as to each title. Judgment was 
for plaintiffs in the Superior Court. Upon appeal, the defendants 
below challenged the right of those plaintiffs to maintain the action 
upon the ground that they were not eligible to do business in the 
state because they had not met the requirements of foreign corpora- 
tions as provided by law. The Supreme Court of Washington re- 
marked, in this connection: “The bringing of their action is not in 
itself doing business in this state. See Procter & Gamble Co. v. King 
County, 9 Wash. 2d 655, 115 P. 2d 962. In such an action as this for a 
declaratory judgment as to their status only, many questions can- 
not be raised which might very well arise in subsequent actions be- 
tween these parties or others in which other remedies under different 
issues are sought. Here the only question is, Have the respondents 
‘made certain filings in conformity with a certain state law? Ap- 
pellants’ contention is without merit.” Taylor et al. v. State et al., 188 
P. 2d 671. Dalton, Taylor & Dalton, G. Bradley Dalton, and Clark 
R. Belknap, of Seattle, for Washington Restaurant Ass’n. Bogle, 
Bogle & Gates, Robert W. Graham and J. Tyler Hull, of Seattle, for 
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Independent Theatre Owners of Washington. McMicken, Rupp & 
Schweppe, of Seattle, Schwartz & Frolich, of New York City, and 
Thomas L. O’Leary, of Olympia, for respondents. 
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Taxation 
California. 

Purchase of property owned by Federal Government, effected on a 
Federal area, ruled subject to state use tax. In an action involving 
the application of the California use tax to a sale of property owned 
by the Federal Government, made in a Federal area, plaintiff pur- 
chaser, a corporation, contended the tax was directly upon the 
Government. The California Superior Court, Sacramento County, in 
upholding the tax, pointed out that the burden of the use tax is 
directly upon the consumer, the purchaser, and that it did not and 
could not become a charge upon the United States. “The whole 
theory of the use tax is that it may validly be levied upon one of 
the parties to a sales transaction where it could not lawfully be 
assessed against the other.” The court also concluded that, under 
the so-called “Buck Act,” under which Congress surrendered certain 
immunity of Federal areas and placed them upon a practical equality 
with other areas in the states, so far as the power to levy sales or 
use taxes is concerned, the fact that the sale was made in a Federal 
area in no way limited the power of the State to levy the tax. As to 
property which plaintiff had sold to the Government with an option 
to repurchase, the exercise of this option by plaintiff resulted in a 
complete purchase, subject to tax, the sale being made by the Gov- 
ernment which had complete title to the property. Pan-American 
Airways, Inc. v. State Board of Equalization,* California Superior 
Court, Sacramento County, January 5, 1948. Commerce Clearing 
House Court Decisions Requisition No. 384052. 





* The full text of this opinion is printed in the State Tax Reporter, California, 
page 6293. 


Kentucky. 


State gasoline tax used on Federal reservation held to be a tax 
contemplated by the Federal Buck Act, permitting collection of state, 
sales and use taxes in connection with business done on Federal 
reservations. Appellant instituted suit seeking a declaration of 
rights. The question raised was whether appellant was required to 
pay the Kentucky gasoline tax on gas purchased from a Kentucky 
gasoline dealer and also on gasoline purchased at points outside 
Kentucky and, in both instances, used solely within a military reser- 
vation located partly within the territorial limits of Kentucky and 
partly within the territorial limits of Tennessee, the State of Ken- 
tucky having ceded sovereignty over its portion of the reservation 
without any qualification. Appellant contended that Kentucky had 
no jurisdiction to impose the tax. Congress had, by passage of the 
Buck Act, Public Act No. 819, October 9, 1940, permitted the states 
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“to extend their sales, use and income taxes to persons residing or 
carrying on business, or to transactions occurring in Federal areas.” 
Appellant contended that this power was not intended to apply where 
the state had ceded exclusive jurisdiction to the Federal Government. 
The Court of Appeals of Kentucky observed that “there can be no 
doubt that the Federal Congress by the Buck Act intended to and 
did recede to the state the jurisdiction and power to levy and collect 
taxes of the nature described in the act.” As to the contention that 
the gasoline tax did not come within the group of taxes mentioned 
in the Buck Act, the court said: “When the legislative definitions 
contained in the Buck Act and our Gasoline Tax Act are considered, 
it will be seen that a tax on all the gasoline received in this state comes 
within the term ‘sales or use tax’ as defined in the Buck Act.” Davis 
v. Howard, Commissioner of Revenue, 206 S. W. 2d 467. Smith & 
Leary of Frankfort, for appellant. Eldon S. Dummit, Attorney Gen- 
eral, and Roy House, Assistant Attorney General, of Frankfort, for 
appellee. 





















































Mississippi. 

Mere sale of three lots of real estate by a lumber company, not 
engaged in the business of selling real estate, regarded as not sub- 
jecting it to gross sales tax section levying tax on business of selling 
real estate, where gross sales tax on ordinary business of company 
was paid under another section. Appellant corporation was engaged 
in the general lumber, material and supply business, selling at whole- 
sale and retail lumber, sand and gravel, paint, hardware and other 
building material and appliances, and was not engaged in the business 
of selling real estate. The State Tax Commissioner assessed a gross 
sales tax under Sec. 10108, Mississippi Code, 1942, against appellant 
of $371.74 upon the sale by appellant of three lots located in Clarks- 
dale, Mississippi, during the months of July and August, 1946. That 
section imposes a tax upon those engaged in the business of selling 
“any tangible property whatsoever, real or personal,” equivalent to 
2% of the gross proceeds of sales of the business. Appellant paid 
the tax and was unsuccessful in recovering this tax in the Circuit 
Court. The judgment of that court was reversed by the Supreme 
Court of Mississippi. The court concluded that the sale of the three 
lots “was merely incidental to the main business of appellant as a 
wholesale and retail dealer in lumber, building material and sup- 
plies. It is familiar learning,” continued the court, “that doubts 
in tax statutes should be resolved in favor of the taxpayer. A de- 
velopment of all the facts may show appellant to be engaged in 
selling real property within the meaning of said Section 10108, but 
the allegations in this declaration show otherwise.” Virden Lumber 
Co., Inc. v. Stone,* 33 So. 2d 841. Holcomb & Curtis of Clarksdale, 
for appellant. J. H. Sumrall of Jackson, for appellee. Commerce 
Clearing House Court Decisions Requisition No. 385815. 




















* The full text of this opinion is printed in the State Tax Reporter, Missis- 
sippi, page 7586. 
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Appealed to the Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 

MississipPI. Docket No. 94. Stone v. Memphis Natural Gas Co., 
29 So. 2d 268. (The Corporation Journal, May, 1947, page 329.) State 
Franchise Tax—unlicensed foreign corporation doing interstate busi- 
ness. Petition for certiorari filed, May 17, 1947. Certiorari granted 
June 16, 1947. Argued, December 8, 1947. 

Texas. Docket No. 614. Carpenter Paper Co. v. Calcasieu Paper Co., 
Inc., 164 F. 2d 653. (The Corporation Journal, March, 1948, page 107.) 
Service of process upon designated agent of licensed foreign corpora- 
tion—scope of consent—jurisdiction of Federal court. (Petitioner’s 
brief listed four questions, all related to contract law.) Petition for 
writ of certiorari filed, February 20, 1948. Certiorari denied, March 20, 
1948. 





* Data compiled from CCH U. S, Supreme Court Docket, 1947-1948, 


Regulations and Rulings 


Greorcia—The Attorney General has indicated that the penalty 
imposed by Section 92-3205 of the Georgia Code on persons failing to 
include all required payments on information returns, in the form of 
disallowance of deductions of such payments, is directory to the Com- 
missioner, rather than mandatory, and is subject to the exercise of his 
discretion. (Opinion to the State Revenue Commissioner, State Tax 
Reporter, Georgia, {| 14-522.) 

Kansas—The Director of Revenue has recently released a com- 
plete revision of the sales and compensating use tax regulations. (State 
Tax Reporter, Kansas, page 517-61.) 

KEeNTUCKy—Tax reciprocity between Indiana and Kentucky was 
made possible by the new Indiana law, effective March 7, 1947. In- 
diana’s new law completely exempts from income taxes, the pay earned 
by a Kentucky resident in Indiana. Kentucky’s law, however, only 
allows Indiana residents credit on their Kentucky tax bills for the 
amount of tax they paid in Indiana. (Letter of Acting Director, Divi- 
sion of Income Taxation, State Tax Reporter, Kentucky, {[ 14-520.) 

NortH Carotina—A mutual organization incorporated under the 
provisions of sub-chapter IV of Chapter 54, G. S., is subject to a fran- 
chise tax even though it is a non-profit corporation. (Opinion of the 
Attorney General to the Commissioner of Revenue, State Tax Reporter, 
North Carolina, {[ 5-101.) 

OrEecon—The State Tax Commission has released regulations 
under the provisions of Chapter 536, Laws of 1947, relating to with- 
holding of income tax on wages. Under these regulations employers 
are required to (a) withhold 1% from each wage payment made on or 
after January 1, 1948; (b) on or before April 30, July 30, October 30 
and January 30 file a quarterly return with the State Tax Commission 
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on Form 96-W and pay the full amount of tax withheld for the pre- 
ceding quarter, and (c) on or before February 15, 1949 file Form 96-R, 
Reconciliation of Quarterly Returns, together with Forms 99-W, In- 
dividual Salary and Withholding Statements. (State Tax Reporter, 
Oregon, { 16-038.) 

The withholding feature of the Oregon income tax law is not ap- 
plicable in the case of payments of salary or wages to Federal employees 
as it would impose a direct burden upon the United States. (Letter 
of Comptroller General of the United States to Attorney General of the 
United States, State Tax Reporter, Oregon, {| 18-020.) 


PENNSYLVANIA—Regulations have been issued in connection with 
the City of Pittsburgh Mercantile License Tax. (State Tax Reporter, 
Pennsylvania, {| 76-400 et seq.) 

Sout Daxota—Chain store tax regulations have recently been 
adopted and issued by the Director of Taxation. (State Tax Reporter, 
South Dakota, [ff 55-500 et seq.) A complete new edition of the Sales 
and Use tax regulations has recently been published by the Director of 
Taxation. (State Tax Reporter, South Dakota, {{[ 64-000 et seq. and 
T{] 64-400 et seq., respectively.) 

Texas—The Q Corporation and the X Company, under the terms 
of a contract whereby the possession of a gas-producing oil and gas 
lease was turned over to the Q Corporation to develop, maintain and 
operate, are joint producers and processors of the gas in question and 
are both primarily liable for the gas production taxes accruing by virtue 
of Art. 7047b, V. C.S. (Opinion of the Attorney General to the Comp- 
troller of Public Accounts, State Tax Reporter, Texas, {| 45-935.) 

Utau—Use Tax Regulation No. 3-A, recently promulgated, con- 
cerns interstate commerce and is to the following general effect: A. 
A taxable sale has taken place when a commodity is purchased in 
interstate commerce for use in Utah and the seller is engaged in the 
business of selling such commodity in Utah and when delivery is made 
in Utah. B. Delivery in Utah has taken place when the Utah buyer 
actually takes physical possession of the commodity or when the 
commodity is placed in the mails or on a carrier outside this state 
directed to the Utah buyer. C. It is immaterial whether the contract 
of sale is closed outside Utah or that the contract is made before the 
property is brought into the state. (State Tax Reporter, Utah, { 60-158.) 


Ae) 
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Some Important Matters for 
May and June 


This Calendar does not purport to be a complete calendar of all matters requiring 
attention by corporations in any given state. It is a condensed calendar of the more 
important requirements covered by the State Report and Tax Bulletins of The 
Corporation Trust Company. Attorneys interested in being furnished with timely 
and complete information eee all state requirements in any one or more states, 
including information regarding forms, practices and rulings, may obtain details 
from any office of The Corporation Trust Company or C T Corporation System. 


Arizona—Report to Corporation Commission and Registration Fee 
due during June.—Domestic and Foreign Corporations. 


ARKANSsAS—Income Tax Return and Payment due on or before May 
15.—Domestic and Foreign Corporations. 

Returns of Information at the source due on or before May 
15.—Domestic and Foreign Corporations. 


DELAWARE—Annual Franchise Tax due between April 1 and July 1.— 
Domestic Corporations. 


DoMINION oF CaNADA—Annual Summary due on or before June 1.— 
Dominion Companies. 


FLorripa—Annual Report and Fee due on or before July 1—Domestic 
and Foreign Corporations. 


Ittrnors—Annual Franchise Tax due on or before July 1, but may be 
paid up to July 31 without penalty—Domestic and Foreign 
Corporations. 


Iowa—Report of Transfers of Stock due on or before July 1—Domestic 
Corporations. 


KEenTucKy—Statement of Existence due in June.—Foreign Corpora- 
tions. 
Annual Verification Report as to Process Agent due in June. 
—Domestic and Foreign Corporations. 


Louis1ana—Income Tax Return due on or before May 15.—Domestic 
and Foreign Corporations. 


Matne—Annual Franchise Tax Return due on or before June 1.— 
Domestic Corporations. 


MicuicAN—Report of Unclaimed or Abandoned Property due on or 
before June 30.—Domestic and Foreign Corporations. 


Montana—Annual Statement due within two months from April 1.— 
Foreign Corporations. 
Annual License Tax based on net income ‘due on or before 
June 15.—Domestic and Foreign Corporations. 


NesprasKkaA—Annual Report and Franchise (Occupation) Tax due on 
or before July 1—Domestic Corporations. 
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Nevapa—Annual List of Officers and Designations and Acceptance of 
Resident Agent due on or before July 1—Domestic and Foreign 
Corporations. 


New Mexico—Franchise Tax due on or before May 1.—Domestic and 
Foreign Corporations. 


New Yorx—Annual Franchise (Income) Tax Return (Form 3-CT- 
Article 9A—Tax Law) and payment of one-half of tax due on 
or before May 15.—Domestic and Foreign Business Corpora- 
tions, Holding Companies and Investment Trusts. 


Orecon—Annual Report due during June—Domestic and Foreign 
Corporations. 


SoutH Daxota—Annual Report due between May 1 and June 1.— 
Domestic Corporations. 


TENNESSEE—Annual Privilege (Franchise) Tax Return and Payment, 
Annual Report and Tax and Excise Tax Report and Tax due on 
or before July 1—Domestic and Foreign Corporations. 

Report of Dividends paid to residents due on or before July 
1.—Domestic and Foreign Corporations. 


Unitep States—Second Installment of Income Tax due June 15.— 
Domestic Corporations and Foreign Corporations having an 
office or place of business in the United States. 


VERMONT—Income (Franchise) Tax Return due on or before May 15.— 
Domestic and Foreign Corporations. 


Vircinta—Income Tax due June 1.—Domestic and Foreign Corpora- 
tions. 


Wasuincton—License Fee due on or before July 1—Domestic and 
Foreign Corporations. 


West Vircin1ta—License Tax Statement due on or before July 1.— 

Domestic Corporations. 

Annual License Tax due on or before July 1.—Domestic and 
Foreign Corporations. 

Fee to State Auditor as Attorney in Fact due on or before 
July 1—Foreign Corporations and those Domestic Corporations 
whose principal place of business or chief works are located 
in other states. 


Wyominc—Annual Statement and License Tax due on or before July 
1.—Domestic and Foreign Corporations. 


eo 









The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes 
the following supplemental pamphlets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York 5, N. Y. 














Suppose the Corporation’s Charter Didn’t Fit! Shows how charter 


provisions which suit well enough at time of organization may be 


handicaps for the corporation in later life—some measures to avoid them that a 
lawyer may help his client to take. 


When a Corporation Is P. W. O. L. A simple explanation of the 


reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 






















Contracts You Can’t Enforce. Interesting case-histories which show 


advisability of contractor getting lawyer’s advice before undertaking 
construction work outside his home state, even for federal government. 


After the Agent for Service Is Gone. What will happen then if suit is 


brought against the company? Some examples taken from actual 
court cases, with full texts of the final decisions. 


Delaware Corporations. Presents in convenient form a digest of the 


Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 
statutory requirements, procedure and costs of incorporation. 


We've Always Got Along This Way. A 24-page pamphlet of cases in 


various states in which corporation officials who had thought they 


were getting along very well with statutory representation by a business employe 
suddenly found themselves in trouble. 













Judgment by Default. Gives the gist of Rarden v. Baker and similar 


cases, showing how corporations qualified as foreign in any state 


and utilizing their business employes as statutory representatives are sometimes 
left defenseless in personal damage and other suits. 


More Sales with Spot Stocks. Advantages found by many manufac- 


turers in carrying spot stocks at strategic shipping points—and 
preliminary statutory measures necessary to protect corporate status. 


What Does a Transfer Agent Do? This illustrated pamphlet gives 


the highspots of a transfer agent’s services in 3 minutes reading 


time, with explanatory text if you want to read further. Of value to small as 
well as large corporations. 


What Constitutes Doing Business. (Revised to March 1, 1948.) A 


187-page book containing brief digests of decisions selected from 


those in the various states as indicating what is construed in each state as 
“doing business.” 











120 BROADWAY, NEW YORK 5, N. Y. 


Posrmaster—If undeliverable For Any Reason, notify 
sender, stating reason (and_ new address, if known, 


if addre--ee has moved) on postage for 
which is guaranteed. 


THE CORPORATION JOURNAL 


The Corporation Journal is published by The Corpora- 
tion Trust Company monthly, except in July, August, and 
September. Its purpose is to provide, in systematic and con- 
venient form, brief digests of significant current decisions of 
the courts, and the more important regulations, rulings or 
opinions of official bodies, which have a bearing on the or- 
ganization, maintenance, conduct, regulation, or taxation of 
business corporations. It will be mailed regularly, postpaid 
and without charge, to lawyers, accountants, corporation 
officials, and others interested in corporation matters, upon 
written request to any of the company’s offices. 


When it is desired to preserve The Journal in a perma- 
nent file, a special and very convenient form of binder will 
be furnished at cost ($1.50). 








